FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY

CIVIL TRIAL DIVISION

DAMIAN GOLDSTEIN,

Plaintiff . NOVEMBER TERM 2010

NO. 3964
V.

STEPHEN WEINER AND
MARJORIE WEINER,

Défendants.

OPINION

SHUTER, J.

Kenneth Baritz, Esquire - Attorney for Plaintiff
David Denenberg, Esquire — Attorney for Defendants ' December 14, 2011

Goldstein Vs Weiner Etal-WSFFP

T

COPIES SENT PURSUANT TO Pa.R.C.P. 236(b) G. BAXTER 01/10/2012 10110386400029




”\l

L Procedural Background

This matter was initiated by a de novo appeal from a landlord/tenant judgment entered on

November 23, 2010 in the Philadelphia Municipal Court. Trial was scheduled in this case for

arc , 2011. On March 7, @the defendants herein, Stephen and Marjorie Weiner (the
“Defendants”), filed a Motion for Summary Judgment (the “Motion”). The response date
assigned to the Motion was April 7, 2011. The plaintiff in these proceedings, Damian Goldman
(the “Plaintiff”), filed an Answer in Opposition of Motion for Summary Judgment (the
“Answer”) on Friday, March 25, 2011, three days before trial.

On Monday, March 28, 2011, the parties appeared before this Court for trial. At that time,
the Motion had not yet been assigned to a judge for disposition and, therefore, had not been ruled
upon. Because the parties were all present and prepared to proceed, the trial went forward,
effectively rendering the Motion moot. The Motion, Answer and memoranda of law, however,
contain the parties’ arguments on the legal issues raised in these proceedings. As a result, they
were submitted to this Court prior to trial and are being considered in conjunction with the
evidence adduced at trial. Each of the parties has also submitted a supplemental memorandum of

law to address the constitutional issues raised by Plaintiff in his Answer.

II. Findings of Fact

On May 24, 2006, the Plaintiff and the Defendants entered into a written lease (th@ease”)
for thel premises located at 262 Renoff Street in Philadelphia (the “Premises™). [N.T. p. 3; 12-15]
Plaintiff was the landlord under the Lease and the Defendants were the tenants. Pursuant to the
terms of the Lease, the Defendants were to pay rent to the Plaintiff in the amount of $650 per

month. Late fees of $65 were to be added in the event that rent was not paid by the 5* day of



each month. [N.T. p. 3; 17-20]. The Lease also entitled the landlord to attorney’s fees in the
event of a breach by the tenants. [N.T. p. 3; 15-16]. Plaintiff incurred $3,100 in attorney’s fees in
connection with these proceedings, which he has already paid to his attorney. [N.T. p. 7; 18-24].

The Lease was for a period of one year and renewed yearly thereafter unless terminated by
either party in accordance with the terms of the Lease. At the outset of the tenancy, the
Defendants gave the Plaintiff a security deposit of $650, as well as last\gonths’ yent of $650.
[N.T. p. 4; 1-3] The Defendants resided at the Premises from June 1, 2006 through May 31,
2011. Thé Defendants paid ail rent due under the Lease, although somewhat sporadically, from
the beginning of the Lease term through September of 2009. [N.T. p. 13; 17-23]. No rent was
paid from October 1, 2009 through May 31, 2010 when Defendants vacated the Premises and
returned the keys to Plaintiff. [N.T. p. 5; 4-8].

On May 19, 2010, the Plaintiff filed a Landlord/Tenant Complaint in the Philadelphia
Municipal Court to recover possession of the Premises due to non-payment of rent in the amount
ffff’lgﬂ (the “LT Complaint”). [N.T. p. 3; 21-24). As required by both §102.7.1 of the
Philadelphia Property Maintenance PMC (the “PMC”) and Rule 109 of the Municipal Court
Rules of Civil Procedure, the Plaintiff attached a Housing Inspection License for the Premises
dated May 19, 2010 (the “Housing License”) to the LT Complainikl'hat Housing License was
obtained by the Plaintiff from the Philadelphia Department of Licenses and Inspections (“L&I”)
the same day on which the LT Complaint was ﬁled‘:&' [N.T. p. 15;1-24]. On May 31, 2010,
subsequent to the filing of the LT Complaint, but prior to trial, the Defendants voluntarily
vacated the Premises and returned the keys to the Plaintiff. [N.T. p. 16; 2-6]. Afrter \al in
Municipal Court, a judgment was entered in favor of Plaintiff in the amount of $5,873.16 for

unpaid rent and court costs. Because the Defendants vacated the Premises prior to trial in the
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A. The Philadelphia Property Maintenance Code
Section 102.6.4 of the PMC provides as follows:

PM-102.6.4 Rent Collection: No person shall collect rent with respect to
any property that is required to be licensed pursuant to this code unless a valid
license has been issued for said property. At the inception of each tenancy, an
owner shall provide to the tenant a Certificate of Rental Suitability issued by the
Department no more than sixty (60) days prior to the inception of the tenancy
along with a copy of the owner’s attestation to the suitability of the dwelling unit
as received by the department and a copy of the “City of Philadelphia Partners for
Good Housing Handbook” issued by the Department and any succeeding
documents.

PM-102.6.4 [emphasis added].
Similarly, Section 102.7.1 of the PMC provides as follows:

PM-102.7.1 Non-compliance: Any owner who is required to file a license
application under this code or who fails to comply with the provisions of Section
PM-102.0 as required, or whose license has been suspended or revoked under
subsection PM-102.7.2 shall be denied the right to recover possession of the
premises or to collect rent during or for the period of non-compliance or during
or for the period of license suspension or revocation. In any action to recover
possession of real property or to make any claim against a tenant, the owner shall
attach a copy of the license together with any amendments thereto.

PM-102.7.1 [emphasis added].
The clear and express language of §§102.6.4 and 102.7.1 of the PMC
unequivocally provides that no landlord may collect rent while he or she does not possess

a Housing License, or for the period during which the landlord failed to maintain such a _

license. As a result, there is no doubt that pursuant to the express terms of the PMC, the

Defendants have no obligation to pay rent from the inception of the Lease through May

19, 2010. Thus, unless it is shown that courts have refused to enforce the PMC or similar
L

laws with like provisions, or have constitutionally invalidated the same, the failure of




Plaintiff to obtain the Housing License prior to May 19, 2010 serves as a complete
defense to Plaintiff’s claim for rent accrued prior to May 19, 2010. For the reasons set
forth below, this Court agrees with the Defendants’ reading and application of the PMC,
finds that the PMC is enforceable and finds that the PMC does not violate the provisions
of either the United States Constitution or the Pennsylvania Constitution. As a result, the
Plaintiff cannot collect rent for the period during which he did not have a valid Housing
License.

B. Application of the PMC and Similar Licensure Laws by the Courts.

Neither this Court, nor the parties have uncovered any relevant cases specifically addressing
the issue of whether §§102.6.4 and 102.7.1 of the PMC provide tenants with a defense to a claim
for non-payment of rent, and it appears that no such cases exist. The parties did, however,
provide this Court with an unpublished opinion authored by the Honorable Alan K. Silberstein in
1989 in the case of Gloria Carter v. Vivian Sheldon®. A true and correct copy of the opinion is
attached hereto as Exhibit “A”. While that case involved a different factual and procedural
situation than the instant case, its analysis and reasoning are helpful to the resolution of the
present case.

In Carter v. Sheldon, the plaintiff, Gloria Carter, had been the tenant under a residential lease
and the defendant, Vivian Sheldon, was her landlord. Carter had paid all of the rent due under
the lease and moved out at the termination of the lease term. Thereafter, she discovered that for
four of the months that she had been a tenant and had dutifully paid her rent, Sheldon had failed

possess a residential rental property license pursuant to §§7-504(5) and 7-505(1) of the

% The Carter v. Sheldon case has been archived and this Court was unable to retrieve any record of that case,
including the Municipal Court case number or docket. It appears that the only remaining copy of the entire case is
the reprinted version of the opinion from the Legal Intelligencer attached hereto as Exhibit “A”, which was found
by the parties and presented to this Court in the form of a partially illegible photo copy. This Court was able to
read the case in its entirety by extrapolating the missing words from the surrounding context.
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Philadelphia Code, which are the predecessors to §§102.6.4 and 102.7.1 of the PMC. Both §§7-
504(5) and 7-505(1) contain similar language barring landlords from collecting rent for any
period during which an owner of a rental property did not have a residential rental property
license. As a result, Carter sued Sheldon in Municipal Court to recover $1,200 in rent that she
paid to Sheldon during the period that the property was unlicensed.

Judge Silberstein found that “[a]lthough the above-referenced ordinances penalize a landlord
by not allowing him or her to collect rent for the period of non-compliance, the Philadelphia
Code does not address the [then] instant situation of whether the landlord must return any rental
payment received while in violation of the licensing provisions.” Carter v. Sheldon at] 4. The
Court noted that “even though the landlord was not technically allowed to collect rent for this
period [that she was unlicensed], she did in fact receive rental payments™. Id at{ 5.

In finding in favor of Sheldon, the defendant/ landlord, the court held that the rental license
law “prevents an unlicensed landlord from bringing an action for back rent against a tenant, but
it makes no mention of any rights that a tenant has for back rent already paid to an unlicensed
landlord”. Id .at § 9 [emphasis added]. The court further found that because the payments were
voluntarily made by the tenant and that the landlord had given the tenant the benefit of her
bargain, there was no basis under either contract or equity principles to order the landlord to
disgorge the payments.

In reaching its decision, the court in Carter v. Sheldon, noting that there were no
Pennsylvania cases that had addressed the issues before the court, relied upon the persuasive
reasoning set forth in the cases of Comet Theater Enterprises v. Cartwright, 195 F. 2d 80 (9"
Cir. 1982) and Food Management, Inc. v, . Blue Ribbon Beef Pack Inc., 413 F.2d 716 (8" Cir.

1969). In Comet Theater, the Ninth Circuit was asked to determine whether an unlicensed
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its services, the defendant counterclaimed for monies it had paid under the contract because it
turned out that the plaintiff was not licensed to perform architectural or engineering services in
the State of Iowa.
In its opinion, the Eighth Circuit quoted the trial court’s unpublished opinion concerning the
legal consequences of the plaintiff’s failure to be properly licensed. The trial court stated:
“The general rule is that a contract made in the course of a business or
occupation for which a license is required by one who has not obtained a
license is unenforceable either where the statute expressly provides, or in the
absence of an express provision, where the statute is a police power
regulation declaring an unlicensed practice of the business or occupation to
be illegal.
Food Management, at 720 (citing Annot., 82 ALR. 2d 1429; 5 Am. Jur. 2d Architects, §4; 33
Am. Jur. Licenses §§70-71; 53 C.J.S. Licenses §59). The court agreed with the trial court that
the portion of the contract that involved unlicensed engineering and architectural services was
illegal. The court found that the plaintiff could not recover any unpaid amounts still due under
the illegal portion involving the unlicensed engineering and architectural work. However, the
court concluded that the defendants counterclaim for disgorgement of monies it already paid
should be denied because there was no legal basis “for the recovery back of money voluntarily
paid under an architectural or engineering contract to an unlicensed party. Id. at 727. This was
because the court felt that allowing “both retainment of services and recovery back of money
paid is not necessary to effectuate the public policy of the licensing statutes, and there would be
no inequitable harm to [defendant] in not invoking restitution because, as found by the trial

court, it obtained the service it had bargained for.” Id; See also Electrovoice International, Inc.

v. Sarasohn Adjusting Company, 149 Misc. 2d 924, 567 N.Y.S. 2d 568 (1990)( holding that an
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affected by the continued occupancy of and maintenance of existing structures
and premises. Existing structures and premises which are not in compliance with
this code shall be altered or repaired to provide the maximum health safety and
welfare as required herein.

PM-101.3.

Section 101.3 makes it clear that the PMC was enacted in the interest of protecting the health,
safety and welfare of tenants and the general public from harm resulting from dangerous
property conditions that exist at rental properties. Therefore, although the specific reason for

—_——

requiring landlords to apply for and obtain a Housing License is to get landlords to supply
m

information to L&I in order to facilitate proper service of violations and expedite remediation,

this does not in any way limit the broader intent of prevention of public harm.

The same arguments made by the Plaintiff herein were also made to and rejected by the
Supreme Court of New York in Jo-Fra Properties, Inc. v. Leland Bobbe, et. al., 2009 Slip Op
31976U, 2009 N.Y. Misc. LEXIS 4520 (2009). In Jo-Fra Properties, the Plaintiff owned three
commercial buildings in Manhattan designated as Interim Multiple Dwelling (“IMD”) pursuant
to New York State’s Multiple Dwelling Law a/k/a the “Loft Law”. Jo-Fra Properties at 1. The
defendants were tenants of the units in the IMDs. The defendants had occupied the buildings for
10-20 years under commercial leases and were all now residing in the buildings. Id. at 4. The
tenants had not paid rent for years. Id.

Pursuant to the terms of the Loft Law, the process of converting the buildings from
commercial properties into residential lofts required the owner to go through a lengthy
legalization process and obtain a Certificate of Occupancy (“CO”). Id  Under certain
circumstances an owner could collect rent on an interim basis if an alteration permit was
obtained and the owner was in complete compliance with the other provisions of the Loft Law.

Id at 23. Without such application and compliance, however the owner was prohibited by law

11



from collecting rent during the conversion process. Id. Moreover, under the Loft Law, future
compliance did not cure past non-compliance and rent which accrued during the period on non-
compliance was not recoverable. /d. at 10. In the Jo-Fra Properties case, the owner therein did
not obtain an alteration permit in time to allow him to collect rent on an interirp basis. /d.

The owner brought sqit, inter alia, to collect rent due from the defendants. The defendants
defended the claim by asserting that the plaintiff had failed to obtain a CO in accordance with the
Loft Law and as a result was barred from collecting rent. Jd. at 10. The plaintiff made similar
;c.lrguménts to those made by the'Plaintiff herein that: 1) the poliéy behind the Loft Law would be
undermined by allowing the tenants to live rent free and deny the owner compensation fo.r the
use of his property; and that 2) “any interpretation that denies the plaintiff a right to collect rents
is an unconstitutional regulatory taking of a property right without compensation, in violation c;f
the Fifth Amendment™. Id. at 7. .

In ruling in favor of the defendant/tenants, the court in Jo-Fra Properties stated that because
the Loft Law was remedial in nature “[it] is to be ‘liberally construed’ to spread its beneficial
effects as widely as possible”. Id at 22. The court stated that “the purpose [of the Loft Law] is
to facilitate the legalization of commercial and manufacturing loft buildings and interim multiple
dwellings and bring them into compliance within a time certain.” Jd. at 28. The court found that
the Loft Board had “’no duty to ensure that petitioners had read the law’ concerning deadlines [to

obtain a CO or seek an alteration permit in time to collect rent].” Jd. at 29. The court concluded

3 The court never reached the constitutional issue because it found that the plaintiff had failed to notify the New
York Attorney General under a rule similar to Pa. R.Civ. P. 235. Pa.R.Civ.P. 235 requires that litigants promptly
notify the Pennsylvania Attorney General of any allegations that a statute or ordinance Is unconstitutional. This
Court agrees with the Defendants that the Plaintiff herein failed to comply with Rule 235 by neglecting to notify
the Pennsylvania Attorney General of his constitutional claims. However, this Court still resolves the constitutional
issues raised by Plaintiff in the interest of settling the question for future litigants. Since this Court finds that the
PMC is constitutional for the reasons explained below, there is no prejudice to the Commonwealth as a result of
fact that the Attorney General did not participate in this case.

12



that it was “’charged with enforcing the statute as written’” because the ‘“’language of the
statute...is clear and unequivocal and not subject to judicial interpretation.”” /Id. at 28.

Much like the Loft Law addressed in Jo-Fra Properties, the PMC is intended to protect the
health safety and welfare of public from dangers created by unsafe rental properties and to
ensure compliance with building and property codes. The CO required by the Loft Law is
analogous to the Housing License that the Plaintiff herein failed to obtain. It is even easier for
the Plaintiff to comply with the PMC by simply applying for a Housing License and paying a
nominal fee. There are no requirements similar to those in the Loft Law of making alterations,
obtaining an alteration permit and maintaining complete compliance with all other provisions of
the law. The ease of obtaining a Housing License is no better evidenced than by the fact that the
Plaintiff obtained one with little effort when he needed it to file his LT Complaint and initiate the

instant proceedings. Thus, this Court agrees with the Jo-Fra Properties court that the PMC is a

remedial ordinance and that the hardship of having to apply for the Housing License and pay a

nomi weighed by the goals of the PMC. Moreover, the consequences of failing

——————————

to obtain a Housing License are clear and unequivocal and not subject to judicial interpretation.

As a result, this Court finds no basis to permit the Pla;intiff to collect rent during the period he
failed to possess a Housing License.
D. Constitutionality of the Philadelphia Property Maintenance PMC

Having now found that the language and intent of the PMC expressly prohibits the Plaintiff
from collecting the rents that accrued before he obtained his Housing License, we now turn to
the Plaintiff’s arguments that §§102.6.4 and 102.7.1 of the PMC are unconstitutional. He argues
that to allow tenants to use those provisions as a defense to otherwise valid claims for rent

confers unintended third party benefits upon tenants, resulting in either the taking of his property

13
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affected by the continued occupancy of and maintenance of existing structures and premises”
PM-101.3. In order to provide the City of Philadelphia with a mechanism to enforce propert
PMC violations, it is necessary for the City to have a working database of information about who
owns each rental property, who is responsible for its maintenance and where they may be served
with notices of violations. This information permits L&I to make sure that any unsafe conditions
that threaten the health and safety of the public will be remedied promptly by the proper party.
The application and licensing requirements of the PMC clearly create only a de minimus burden
when weighed against the protections afforded to the public by the PMC. It cannot reasonably
be argued that compliance with these requirements is unduly oppressive. Moreover, the
consequences of non-compliance with the PMC serve as equally a reasonable deterrent as the
consequences of failing to maintain properties under the Rent Withholding Act. For these
reasons, this Court finds that the provisions of §§102.6.4 and 102.7.1 of the PMC are valid and
reasonable exercises of police power and do not cause the taking of Plaintiff’s property without
due process of law.

2. Impairment of Private Contract

DePaul also considered and rejected the argument that that the Rent Withholding Act
unconstitutionally impairs obligations agreed to by private parties which are memorialized in
private contracts. See Id. at 506. “As applied to leases entered into and renewed after the
effective date of the act, there can be no ‘impairment’, for the laws in force when a contract is
entered into become part of the obligation of the contact 'with the same effect as if expressly
incorporated in its terms’”. Jd. (Citing Beaver County Bldg. & Loan Ass’n v. Winowich, 323 Pa.
483, 489, 187 A. 481, 484 (1936); Levy Leasing Co. v. Segal, 258 U.S. 242, 249, 42 S. Ct. 289,

292 (1922) and Oshkosh Waterworks Co. v. Oshkosh, 187 U.S. 437, 446, 23 S. Ct. 234, 237
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(1903) ). With regard to leases that predated the Rental Withholding act, the court indicated that
pre-existing contracts previously entered into between individuals are still “subject to the police
power of the state, and therefore a statute passed in the legitimate exercise of a police power will
be upheld by the courts, although it incidentally destroys existing contract rights.” Id. at 507
[citations omitted].

In the instant matter, the Lease was clearly entered into subsequent to enactment of the PMC,
and, therefore, is subject to the terms thereof. Thus there is no violation of the contract clauses of
either the Pennsylvania Constitution or United States Constitutions. Even had the Lease not
been created after the enactment of the PMC provisions in question here, we have already
established that the provisions of the PMC challenged by the Plaintiff herein are valid exercises

of police power and would pass muster anyway.

IV. CONCLUSION

For the foregoing reasons, this Court enters the following Order consistent herewith.

BY THE COURT:

Aul < Hatiz

Shuter, J.

DATE: December 14, 2011
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